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Def endant - Appel | ant .
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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

Plaintiffs invoked the district court's jurisdiction under 28
U S. C 8§ 1331 and 8§ 1361. The court's order granting plaintiffs'
notion for a prelimnary injunction was entered on the docket on
February 1, 1999. The governnent's notice of appeal was filed on
April 2, 1999 — within the sixty days permtted by Fed. R Cv. P
4(a) (1) (B). This Court has jurisdiction over the government's
appeal pursuant to 28 U S.C. § 1292(a)(1).

STATEMENT OF THE ISSUE
Whet her Congress may require persons who make communi cati ons

for comrercial purposes on the Wrld Wde Wb containing materi al



that is "harnful to mnors" to restrict children's access to such
comuni cations by requiring the use of "a credit card, debit
account, adult access code, or adult personal identification
number." 47 U S.C. 8§ 231(c)(1)(A). (31 F. Supp. 2d at 492-99
(District Court Opinion and Order)).

STATEMENT OF RELATED CASES

This Court's prior decision in this appeal, Anerican Gvil

Li berties Union v. Reno, 217 F.3d 162 (3d Cr. 2000), was vacated

and remanded for further proceedings on May 13, 2002. Ashcroft v.
Anerican Gvil Liberties Union, 122 S. C. 1700 (2002). To coun-

sel's know edge, there are no other related cases or proceedi ngs
that are before any other court or agency, state or federal.
STATEMENT OF THE CASE

Thi s case i nvol ves a facial challenge to the constitutionality
of the Child Online Protection Act ("COPA"), Pub. L. No. 105-277,
§ 1403, 112 Stat. 2681-736 (1998) (codified at 47 U . S.C. § 231).
COPA prohi bits the commercial comunication of "harnful to m nors"
material in a manner available to children on the Wrld Wde Wb
unl ess specified neasures, such as the use of a credit card or
adult personal identification nunber, are taken to restrict
children's access to such naterial. 47 U.S.C. 88 231(a)(1),
231(c) (1) (A .

The Anmerican Civil Liberties Union ("ACLU'), joined by a
nunber of organi zations and individuals who post content on the
Wb, sued the Attorney Ceneral of the United States to enjoin

COPA' s enforcenent on the grounds that the statute violated their



First Amendnent right to freedom of expression and their Fifth
Amendnent right to due process. The district court (Reed, J.)
i ssued a prelimnary injunction agai nst the statute's enforcenent.
ACLU v. Reno, 31 F. Supp. 2d 473, 498-99 (E.D. Pa. 1999). The
court recogni zed that the governnent has a conpelling interest in
protecting children agai nst exposure to sexually explicit harnfu
materials that may not be obscene as to adults, 31 F. Supp. 2d at
495, but concl uded that COPA did not appear to be narrowWy tail ored
to advance that interest. 1d. at 496-97

This Court affirmed on the ground that COPA's use of
"conmmunity standards” to define nmaterial that is "harnful to
m nors” rendered the statute unconstitutionally overbroad. ACLUv.
Reno, 217 F.3d 162, 173-74 (3d Cir 2000). The Suprene Court
vacat ed and remanded, however, hol ding that COPA's use of community

st andards "does not render the statute facially unconstitutional.".

Ashcroft v. ACLU, 122 S. C. 1700, 1703 (2002).
By letter dated June 24, 2002, this Court asked counsel to
"rebrief and update all argunments and issues” in the case.
STATEMENT OF FACTS

A. The Child Online Protection Act. The Child Online

Protection Act ("COPA") is the centerpiece of Congress's efforts to
protect children from harnful sexual materials on the Wrld Wde
Viéb.

COPA aut hori zes the inposition of civil and crim nal penalties
on any person who "know ngly and with know edge of the character of

the material, in interstate or foreign commerce by neans of the



Wrld Wde Wb, makes any conmunication for conmercial purposes
that is available to any m nor and that includes any material that
is harnful to mnors." 47 U S.C. 8§ 231(a)(1). By its ternms, the
statute covers only those know ng communi cati ons that are nmade (1)
on the Wrld Wde Wb, (2) for commercial purposes, and that (3)
contain material that is "harnful to mnors."” |bid.

"A person shall be considered to make a comunication for
commerci al purposes only if such person is engaged in the business
of maki ng such communications,” 47 U S.C. 8§ 231(e)(2)(A), i.e.,
only if the person "devotes tine, attention or |abor" to making or
offering to nmake such comuni cations "as a regular course of such
person's trade or business, with the objective of earning a profit
as a result of such activities." 47 U.S.C. 8§ 231(e)(2)(B).
"[Material that is harnful to mnors" includes only "matter * * *
that is obscene or that —

(A) the average person, applying contenporary comunity

standards, would find, taking the material as a whol e and

Wth respect to mnors, is designed to appeal to, or is

designed to pander to, the prurient interest;

(B) depicts, describes, or represents, in a nanner pa-

tently offensive with respect to mnors, an actual or

simul ated sexual act, or a lewd exhibition of the

genital s or post-pubescent fenmal e breast; and

(C taken as a whole, lacks serious literary, artistic,
political, or scientific value for mnors.

47 U.S.C. 8§ 231(e)(6).
COPA establishes an "affirmative defense to prosecution"” if a
defendant "in good faith, has restricted access by mnors" to

har nful material by conditioni ng access on, anong ot her things, the



"use of a credit card, debit account, adult access code, or adult
personal identification nunber.” 47 U S.C. 8§ 231(c)(1)(A."

In passing COPA, Congress neant to "address the specific
concerns raised by the Suprenme Court” in invalidating its
predecessor statute, the Communi cati ons Decency Act ("CDA"). HR

Rep. No. 105-775, 105th Cong., 2d Sess. 12 (1998) (House Report);

accord S. Rep. No. 105-225, 105th Cong., 2d Sess. 2 (1998) (Senate
Report). See Reno v. ACLU, 521 U S. 844 (1997). The CDA prohi-

bited the knowi ng transmi ssion of obscene or "indecent" nessages
over the Internet to persons under the age of 18, 47 U S. C 8§
223(c) (Supp. Il 1996), as well as the sending or display of
patently of fensive sexually explicit nmessages i n a manner avail abl e
to those under 18 years of age. 47 U.S.C. § 223(d) (Supp. Il
1996). Like COPA, the CDA also provided for an affirmative defense
to prosecution if persons restricted access to a covered
comruni cation "by requiring use of a verified credit card, debit
account, adult access code, or adult personal identification
nunber . " 47 U.S.C. 8 223(e)(5) (Supp. Il 1996).

In holding the CDA wunconstitutional, the Suprene Court

enphasi zed that the "breadth of the CDA s coverage" was "not

1 COPA's affirmative defense al so permits persons "to accept|[]
a digital certificate that verifies age," or to use "any other
reasonabl e neasures that are feasible under existing technol ogy."
47 U.S.C. 8 231(c)(1)(B), (©. The district court found, however,
that "as a technological matter, the only affirmative defenses
presently available are the inplenentation of credit card or age
verification systens because there is no currently functional
digital certificate or other reasonable neans to verify age." 217
F.3d at 170 (citing 31 F. Supp. 2d at 487).

5



limted to conmercial speech or comrercial entities,” and that
"[t]he general, undefined terns 'indecent' and 'patently

of fensive'" woul d "cover | arge anounts of non-pornographic materi al

w th serious educational or other value." Reno v. ACLU, 521 U. S.
at 877. The CDA was unconstitutional, therefore, because it
"pl ace[d] an unacceptably heavy burden on protected speech.” 1d.
at 882.

Congress passed COPA after re-examning the problem of
children's access to harnful material online at length in the wake
of the CDA's invalidation.? 1In legislative findings adopted wth
the statute, Congress determ ned that the "w despread availability
of the Internet” continued to "present[] opportunities for mnors
to access materials through the Wrld Wde Wb in a manner that can
frustrate parental supervision or control." 47 U S.C. 8§ 231 note
(Finding 1). Although Congress recogni zed that "the industry has
devel oped innovative ways to help parents and educators restrict
material that is harnful to mnors though parental contro
protections and self-regulation,” it determ ned that "such efforts
have not provided a national solution to the problem of mnors
accessing harnful material on the Wrld Wde Wb." 1d. (Finding

3). Congress ultimately concluded that "a prohibition on the

2 See Legi sl ative Proposals to Protect Children From | napprop-
riate Materials on the Internet: Hearings on HR 3783, HR 774,
H R 1180, H R 1964, H R 3177, and H R 3442 Before the Subcomm
on Tel ecomms., Trade and Consuner Protection of the House Comm on
Commerce, 105th Cong., 2d Sess. (1998); Internet |Indecency: Hear-
ings Before the Senate Comm on Comerce, Science and Transp.
105th Cong., 2d Sess. (1998).




distribution of mterial harnful to mnors, conbined wth
l egitimate defenses, is currently the nost effective and | east
restrictive nmeans by which to satisfy" the "conpelling governnent
interest” in "protect[ing] the physical and psychol ogical well-
being of mnors by shielding themfrommaterials that are harnfu
to them" [1d. (Findings 2, 3).

Unlike the CDA, COPA applies, not to all | nt er net
conmuni cations, but only to communications nmade "by nmeans of the
Wrld Wde Wb." 47 U S. C. § 231(a)(1l).® COPA thus "does not
apply to content distributed through other aspects of the
Internet,” including e-mail, |istservs, USENET newsgr oups, |nternet
relay chat, or real time renote utilization, such as telnet, or
non-Web forns of renmote information retrieval, such as file
transfer protocol (ftp) or gopher, all of which would have been

affected by the CDA. House Report, at 12. See Reno v. ACLU, 521

U S. at 851-52.

The character of the nmaterial covered by COPA also differs
substantially from that covered by the CDA. The CDA applied to
I nternet conmunications that contained "indecent" or "patently
of fensi ve" sexual material. 47 U . S.C. 88 223(a)(1)(B), 223(d)
(Supp. Il 1996). By contrast, COPA applies to material that is
"harnful to mnors,” 47 U S. C 8§ 231(a)(l) — a standard that "has

been tested and refined for thirty years to limt its reach to

® The statute defines "by nmeans of the Wrld Wde Wb" to nean
"by placenment of material in a conputer server-based file archive,
over the Internet, using hypertext transfer protocol or any succes-
sor protocol." 47 U S.C 8§ 231(e)(1).

7



material s that are cl early pornographi c and i nappropriate for m nor

children of the age groups to which it is directed.”" House Report,

at 13. Compare Reno v. ACLU, 521 U. S. at 865.

Equally inportant, COPA applies only to those Wb
conmuni cations that are made "for commercial purposes,” 47 U S.C
8§ 231(a)(1), i.e., only by those persons "engaged in the business”
of making such comruni cations. 47 U S.C. § 231(e)(2). COPA thus
does not apply, as did the CDA, to "non-conmercial activities over

the Web." House Report, at 13. Conpare Reno v. ACLU, 521 U.S. at

877.14

B. Prior Proceedings. The President signed COPAinto | aw on

Oct ober 21, 1998. The follow ng day, the ACLU, joined by a numnber
of individual s and organi zati ons that publish content on the Wrld
Wde Wb, filed this suit in federal district court in
Phi | adel phia, contending that the statute violated their First and
Fifth Arendnent rights. JA 48-52, 100-02 (Conpl aint).

1. After an evidentiary hearing, the district court entered
a prelimnary injunction against the statute's enforcenent. ACLU
v. Reno, 31 F. Supp. 2d 473, 498-99 (E.D. Pa. 1999).

The court agreed "that Congress has a conpelling interest in

4 Congress further narrowed COPA by defining "mnor" to nean
"any person under 17 years of age," 47 U S.C. 8§ 231(e)(7), rather
than under 18 years of age, as had been the case under the CDA
See Reno v. ACLU, 521 U S. at 865-66. Congress al so nade cl ear
that parents would not be |iable under COPA for sharing sexually
explicit information with their mnor children. Conpare Reno v.
ACLU, 521 U. S. at 878. See House Report, at 15 (COPA "contains no
restriction on the discretion of the parent to purchase materi al
for their children who are under the age of 17"). Accord Senate

Report, at 6.




the protection of mnors, including shielding themfromnmaterials
that are not obscene by adult standards.” 31 F. Supp. 2d at 495.
The court also acknow edged that "[njany of the sanme character-
i stics which nmake cyberspace ideal for First Amendment expression
— ease of participation and diversity of speakers —make it a
potentially harnful nedia for children.” |1d. at 476.

The court assuned, however, that COPA applied to all speech
that is "sexual in nature,"” id. at 480-81, and concl uded t hat COPA
i nposed a burden on speech that was not narrowy tailored to
advance the governnent's conpelling interests. 1d. at 496-97. 1In
doing so, the court assuned that "nost of the plaintiffs would be
able to afford the cost of inplenenting and maintaining their sites
if they add credit card or adult verification screens.” 1d. at
494-95. In the court's view, however, plaintiffs would be "likely
to establish at trial that the inplenentation of credit card or
adult verification screens in front of material that is harnful to
m nors may deter users from accessing such materials and that the
| oss of users of such material may affect the speakers' econom c
ability to provide such communi cations.” [d. at 495. On the basis
of the potential for an unspecified |oss in such traffic, the court
concluded that plaintiffs had "established a substantial |ikelihood
that they will be able to show that COPA i nposes a burden on speech
that is protected for adults.” |[bid.

The court also doubted that the governnent could "neet its
burden to prove that COPAis the |least restrictive neans avail abl e

to neet the goal of restricting the access of mnors to [harnful]



material . " Id. at 497. The court acknow edged that there was

evidence that filtering and bl ocking technology was flawed, "in
that it is possible that some appropriate sites for mnors will be
bl ocked while inappropriate sites may slip through the cracks."
Ibid. The court also recognized that plaintiffs did "not argue
that Congress should statutorily require the wuse of such
techniques.” 1d. at 497 n.6. The court nonethel ess stated that
"bl ocking or filtering technol ogy may be as | east as successful as
COPA would be in restricting mnors' access to harnful materi al
online without inposing the burden on constitutionally protected
speech that COPA inposes on adult users or Wb site operators.”
L bi d.

Determining that plaintiffs faced irreparable injury because
COPA deprived themof their First Armendnment rights, and that "the
public interest is not served by the enforcenment of an unconsti -
tutional law, " ibid., the court issued a prelimnary injunction
enjoining the enforcenment or prosecution of "matters prem sed on
47 U.S.C. 8 231 * * * at any tinme for any conduct that occurs while
this Order is in effect.” 1d. at 499 (footnotes omtted).

2. This Court affirnmed, but on other grounds. ACLU v. Reno,
217 F.3d 162, 174 n.19 (3d Cr. 2000). The Court praised
"Congress' laudatory attenpt to achieve its conpelling objective of
protecting mnors from harnful material on the Wrld Wde Wb."
Id. at 181. It neverthel ess held that, because of COPA's "reli ance

on 'contenporary community standards' in the context of the

el ectronic nediumof the Wb to identify material that is harnfu
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to mnors," the statute was |ikely unconstitutional. |d. at 173.
The Court stated that because "Wb publishers are wi thout any nmeans
tolimt access to their sites based on the geographic |ocation of
particular Internet users,” the statute would require them"either
* * * to severely censor their publications or inplenent an age or
credit card verification systemwhereby any material that m ght be
deenmed harnful by the nost puritan of conmunities in any state is
shi el ded behind such a verification system" 1d. at 175.

3. The Suprene Court vacated and renmanded for further

proceedi ngs. Ashcroft v. ACLU, 122 S. C. 1700, 1714 (2002). In

a judgnment supported by several opinions, the Court held that
COPA's "use of 'community standards' to identify "material that is
harnful to mnors' * * * does not render the statute facially
unconstitutional." [d. at 17083.

Justice Thomas's plurality opinion® enphasized that "[w] hen
the scope of an obscenity statute's coverage is sufficiently
narrowed by a 'serious value' prong and a 'prurient interest’
prong, we have held that requiring a speaker di ssem nating nateri al
to a national audience to observe varying conmmunity standards does
not violate the First Anmendnent." 122 S. C. at 1710. "If a pub-
i sher chooses to send its material into a particular community,"
he stated, "it is the publisher's responsibility to abide by that

community's standards,” and "[t]he publisher's burden does not

® Chief Justice Rehnquist and Justice Scalia joined Justice
Thomas's opinion in full; Justices O Connor and Breyer joined the
opinion in part. See 122 S. C. at 1702-0S3.
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change sinply because it decides to distribute its material to
every community in the Nation." 1d. at 1712. Moreover, "[i]f a
publi sher w shes for its nmaterial to be judged only by the
standards of particular comunities, then it need only take the
sinmple step of utilizing a nedium that enables it to target the
release of its material into those conmmunities.” I bid. The
plurality concluded that "[b] ecause Congress has narrowed t he range
of content restricted by COPA in a manner analogous to [the]

definition of obscenity" set forth in Mller v. California, 413

U.S. 15 (1973), "any variance caused by the statute's reliance on
community standards is not substantial enough to violate the First
Anendnent . " |d. at 1713.

Justice O Connor and Justice Breyer, concurring in part and
concurring in the judgnment in separate opinions, agreed that COPA s
use of comunity standards did not render the statute facially
overbroad, so long as "comunity" was interpreted to apply a
nati onal rather than a local standard. 1n Justice O Connor's view,
"adoption of a national standard is necessary * * * for any
reasonabl e regul ati on of Internet obscenity." 122 S. . at 1714.
In Justice Breyer's opinion, "Congress intended the statutory word
"community' to refer to the Nation's adult community as a whol e,
and not to geographically separate areas.” |1d. at 1715. Bot h
Justices agreed that "[a]lthough jurors asked to evaluate the
obscenity of speech based on a national standard will inevitably
base their assessnents to sone extent on their experience of their

| ocal comunities * * * the | esser degree of variation that would
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result is inherent in the jury systemand does not necessarily pose
a First Anendnent problem™ 1d. at 1715 (O Connor, J.); accord id.
at 1716 (Breyer, J.) ("such variations are inherent in a system
that draws jurors from a |ocal geographic area and they are not,
fromthe perspective of the First Amendment, problematic").
Justice Kennedy, joined by Justice Souter and Justice
G nsburg, concurred only in the judgnment. Justice Kennedy found it
unnecessary to "decide whether the statute invokes Ilocal or
national community standards to conclude that vacatur and remand
are in order."” 1d. at 1719. "W cannot know," he stated, "whether
variation in comunity standards renders the Act substantially
overbroad without first assessing the extent of the speech covered
and the variations in comunity standards with respect to that
speech.” [Id. at 1720. 1In this regard, Justice Kennedy wote, it
woul d be inmportant to know "how limtingis the Act's limtationto
' communi cation for comrercial purposes,'"” id. at 1721, as well as
"what it nmeans to evaluate Internet material 'as a whole.'" |bid.
"[ T] he question of venue" was "[a]nother issue worthy of nention.”
Id. at 1722. In the end, Justice Kennedy concluded that it would
be inappropriate to determne that COPA is inconsistent with the
First Amendnment "with so many questions unanswered,” and that
instead "[t] he Court of Appeals should undertake a conprehensive

analysis in the first instance." |d. at 1722.°

6 Justice Stevens dissented. He found COPA to be "a sub-
stantial inprovenent over" the CDA, and noted that "Congress has
t houghtfully addressed several of the First Amendnent problens”

(continued. . .)
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By letter dated June 24, 2002, this Court asked counsel to
"rebrief and update all argunments and issues” in the case,
"includ[ing], but not limted to, issues deened rel evant by reason
of the Suprene Court's opinion."’

STANDARD OF REVIEW

As this Court explained in its prior opinion, it reviews the
district court's grant of a prelimnary injunction "according to a
three-part standard.” 217 F.3d at 172. "Legal conclusions are
revi ewed de novo, findings of fact are reviewed for clear error,
and the "ultimate decision to grant or deny the prelimnary
injunction” is reviewed for abuse of discretion. 1lbid. (citation
omtted). "An abuse of discretion exists where the district
court's decision rests upon a clearly erroneous finding of fact, an

errant conclusion of law, or an inproper application of law to

5(...continued)

that had been identified in the litigation over that statute. 1d.
at 1723. He al so enphasi zed that "hard-core pornography[,] * * *
obscene under any community's standard, does not belong on the
Internet." Likew se, he stated, "[p]erhaps 'teasers' that serve no
function except toinvite viewers to exan ne hardcore materials, or
the hidden ternms witten into a Web site's '"netatags' in order to
dupe unwitting Wb surfers into visiting pornographic sites,
deserve the sane fate." [d. at 1727. But he found that "regard-
| ess of how COPA' s other provisions are construed, applying com
munity standards to the Internet will restrict a substantial anount
of protected speech that woul d not be considered harnful to m nors
in many comunities.” |bid.

" The Court also called the parties' attention to "the recent
opinion of the Suprene Court in Ashcroft v. The Free Speech
Coalition, 122 S. C. 1389 (2002), and the decision of the three-
judge panel of the district court in Anerican Library Assoc. V.
United States, [201 F. Supp. 2d 401] (E.D. Pa. 2002) for whatever
i npact, if any, those decisions may have on the instant matter."
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fact." ACLU of N.J. v. Black Horse Pike Reg'l Bd. of Educ., 84

F.3d 1471, 1476 (3d Cr. 1996) (en banc).

The findings in this case were, by the district court's own
adm ssion, "provisional." 31 F. Supp. 2d at 481 n.4. I n any
event, "the role of an appellate court, in a first anendnent case,
requi res an enhanced exam nation of the entire record.” Feldman v.

Phi | adel phi a Hous. Auth., 43 F.3d 823, 828 (3d Cir. 1994) (citation

omtted).
SUMMARY OF ARGUMENT
In remandi ng the governnent's appeal of the district court's
prelimnary injunctionto this Court for renewed consi deration, the
Suprene Court nmade clear that the Child Online Protection Act's use
of "community standards"” to define material that is harnful to
m nors does not by itself render the statute unconstitutional.

Ashcroft v. ACLU, 122 S. C. 1700, 1703 (2002). A fair exam nation

of COPA's restricted scope, as well as its limted burdens,
denonstrates that COPA is narrowWy tailored to advance the
government's conpelling interest in protecting children from
harnful material online. The district court therefore erred in
enjoining its enforcenent.

1. It is settled that the First Arendnent permts governnment
to regul ate the content of speech so long as it does so in a nanner
that is narrowWy tailored to advance a conpelling governnent
interest. The record shows that there is a vast range of highly
graphi c sexual nmaterial on the World Wde Wb that is indisputably

harnful to children. There is no question that the federal

15



government's interest in restricting children's access to such
materials is conpelling.

2. COPAis narrowWy tailored to advance that interest. The
statute's scope is confined, its burdens are limted, and there are
no less restrictive alternatives.

a. COPA applies only to persons who know ngly nmake conmuni -
cations on the Wrld Wde Wb "for commercial purposes” that
contain "material that is harnful to mnors." 47 U.S. C
8§ 231(a)(1). Material is harnful to minors only if the average
person, applying contenporary comrunity standards, would find that
the material, taken as a whole, is designed to appeal or pander to
the "prurient interest”" of mnors, and then only if it depicts
specified sexual activity in a "patently offensive" nmanner. a7
US C 8§ 231(e) (6)(A), (B). Mst inmportantly, however, material
is harnful to mnors under COPA only if, taken as a whole, and
W thout reference to community standards, such nmaterial "Ilacks
serious * * * value for mnors." 47 U.S.C. 8§ 231(e)(6)(0O.

Wthin these constraints, Congress is not prohibited from
usi ng conmmuni ty standards to hel p define harnful to m nors materi al
made avail abl e online. Enterprises seeking a w der narket by
enpl oyi ng a nati onwi de nmedi umof conmuni cati on may properly be held
to the standards of each community into which they transmt their
mat eri al s. See 122 S. . at 1710-1713 (plurality opinion of
Thomas, J.). In any event, if necessary to avoid an otherw se
serious constitutional problem this Court can read the statute to

permt the use of a national standard. See id. at 1714-15
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(O Connor, J.); id. at 1715-16 (Breyer, J.).

b. Acting under the erroneous assunption that COPA applies to
material that is merely "sexual in nature,” 31 F. Supp. 2d at 480-
81, the district court failed to require plaintiffs to show that

any of the mterial they made available could actually be

considered "harnful to mnors.” 1In addition, and as inportant, the
district court failed to respect the statute's limtation to
communi cations that are nmade "for commercial purposes.” 47 U S. C

§ 231(a)(1). COPA nmakes clear that such conmuni cati ons can be nmade
only by persons who are "engaged in the business” of nmaking
communi cations containing harnful to mnors material, 47 U S. C
8§ 231(e)(2)(A), that is, only if they "devote[] time, attention, or
| abor to such activities, as a regular course of [their] trade or
business, with the objective of earning a profit,” 47 U S. C
§ 231(e)(2)(B). COPAthus limts its focus to for-profit entities
that are regularly engaged in the marketing of harnful to mnors
mat eri al .

C. COPA's restricted scope is mrrored by its limted
burdens. COPA does not ban the commerci al conmmuni cation of harnful
to mnors material fromthe Wb. Instead, it requires persons to
take reasonable steps to ensure that such material is not nade
available to children online. Accordingly, the statute establishes
an affirmati ve defense to prosecution for all persons who in good
faith have restricted access to harnful to mnors material "by
requiring use of a credit card, debit account, adult access code,

or adul t per sonal identification nunber. " 47 U S.C
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§ 231(c)(1)(A).

As the district court found, there are a nunber of third-party
vendors who will supply an adult PIN, at a reasonable cost to the
consuner, and at a potential profit to Wb sites. | ndeed, the
court was wlling to assune that "nost of the plaintiffs would be
able to afford the cost of inplenenting and maintaining their sites
if they add credit card or adult screens.” 31 F. Supp. 2d at 495-
95. It found that conclusion "not dispositive" because, the court
opi ned, such screens mght lead to an unspecified |oss of viewer
traffic to sone sites. 1d. at 495. There are good reasons to
guestion the magnitude of any such traffic loss, but the critical
point is that the First Amendnent does not guarantee a publisher a
profit. Economc loss, evenif it |leads to dim nished operations,
Is not by itself a First Anmendnent harm Pitt News v. Fisher, 215
F.3d 354, 366-67 (3d Cr. 2000), cert. denied, 531 US 1113

(2001).

In the end, COPA does no nore to restrict access to online
mat erials than states have been doing for years by neans of sale
and display restrictions intraditional retail establishnments. And
as with such |l aws, the governnent is entitled to i npose a narrowy
tailored burden in order to advance its conpelling interests inthe
protection of children.

3. There are also no less restrictive, equally effective,
alternatives to COPA' s screening requirenents. Al t hough the
district court stated that "blocking or filtering technol ogy nay

be at | east as successful as COPA would be in restricting m nors'
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access to harnful materials online,” 31 F. Supp. 2d at 497, the
court did not suggest, and plaintiffs did not argue, that bl ocking
and filtering software should be mandat ed. Id. at 497 n.6. As
this Court recognized inits prior opinion (217 F.3d at 171 n. 16),
voluntary efforts by parents and others to screen harnful materi al
— using filtering and bl ocking software that the district court
found to be inperfect, id. at 497 — cannot be a less restrictive
alternative to statutory requirenents. Wiile "[f]lilters may be
very useful tools * * * the | aw shoul d i npose duties on the source

of the problem not the victins." House Report, at 20.

In sum because COPAis narrowin scope and limted in burden,
and there are no less restrictive alternatives to its screening
requirenents that would as effectively protect children from
harnful materials online, the statute does not violate the First
Amendnent. The district court's prelimnary injunction should be
reversed.

ARGUMENT

THE DISTRICT COURT ERRED IN ENJOINING COPA'S ENFORCEMENT

“[1]njunctive relief, particularly prelimnary relief, is an
"extraordinary remedy . . . which should be granted only inlimted

ci rcunst ances. ' " South Canden Citizens in Action v. New Jersey

Dep't of Envl. Prot., 274 F.3d 771, 777 (3d G r. 2001) (citation

omtted), cert. denied, 122 S. C. 2621 (2002). Thus, a "prelim

inary injunction is warranted” only if "(1) * * * the novant has
shown a reasonabl e probability of success on the nerits; (2) * * *

the movant will be irreparably harnmed by denial of the relief; (3)
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* * * granting prelimnary relief will [not] result in even greater
harmto the nonnoving party; and (4) * * * granting the prelimnary
relief will be in the public interest.” 217 F.3d at 172.
Prelimnary injunctive relief is especially disfavored where the
constitutionality of a |legislative enactnment is at issue. Church

v. Gty of Huntsville, 30 F. 3d 1332, 1342 (11th G r. 1994); Wilters

v. National Ass'n of Radiation Survivors, 468 U.S. 1323 (1984)

(Rehnqui st, J., in chanbers).

The district court's decision to grant a prelimnary injunc-
tion rests at bottomon its determ nation that "the plaintiffs have
established a substantial |ikelihood that they will be able to show
that COPA i nposes a burden on speech that is protected for adults,”
31 F. Supp. 2d at 495, and that "it is not apparent * * * that the
defendant can neet its burden to prove that COPA is the |east
restrictive neans available to achi eve the goal of restricting the
access of mnors to [harnful] material.” I1d. at 497. The district
court's analysis of the renmaining prelimnary injunction factorsis
entirely derivative of its holding on the nerits. Accordingly, as
this Court recognized inits earlier opinion, "for this case * * *
the nost significant prong of the prelimnary injunction test [is]
whet her the ACLU net its burden of establishing a reasonable
probability of succeeding on the nerits in proving that COPA
trenches wupon the First Amendnent to the United States
Constitution.” 217 F.3d at 173.

Because, as we show below, plaintiffs have not carried their

burden of denonstrating that COPA is wunconstitutional, the
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prelimnary injunction cannot stand.
A. COPA Is Narrowly Tailored To Advance The Government's
Compelling Interest In Protecting Children From Harmful
Materials On The World Wide Web.

There i s no dispute that COPAis a content-based regul ati on of
speech. But it is settled that "[t]he Governnent may * * *
regul ate the content of constitutionally protected speech in order
to pronote a conpelling interest if it chooses the |east

restrictive neans to further the articulated interest."” Sabl e

Communi cations of Calif., Inc. v. ECC, 492 U. S 115, 126 (1989).

Thus, as this Court recognized in its prior opinion, a federa
statute inposing a "content-based restriction on speech” nust be
uphel d under the First Anendnment so | ong as "the chal |l enged statute
is narromMy tailored to neet a conpelling state interest,” and
protects that interest "in a manner that is the least restrictive
of protected speech.” 217 F.3d at 173.

1. The Government Has A Compelling Interest In Shielding
Minors From Harmful Online Materials.

"I't is wundisputed that the governnent has a conpelling
interest in protecting children frommaterial that is harnful to
them even if not obscene by adult standards." 217 F.3d at 173.
There is also no dispute that "[s]exually explicit material" —
i ncludi ng text, pictures, audio and video, and extending "fromthe
nodestly titillating to the hardest core" —is "w dely avail abl e"

on the Internet and the Wrld Wde Wb. Reno v. ACLU, 521 U S. at

853-54. Accord 31 F. Supp. 2d at 484. See also Anerican Library

Ass'n v. United States, 201 F. Supp. 2d 401, 419 (E.D. Pa. 2002)
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(three-judge court), notice of appeal filed (June 20, 2002)("There

is a vast anount of sexually explicit material available via the
I nternet and the Web").

The growth in popularity of the Internet and the Wrld Wde
Web has fostered an enornous online pornography industry. As the
House Commerce Committee noted in its 1998 Report, there were at
that tine "approximtely 28,000 adult Wb sites pronoting porn-
ography on the Internet,” and those sites "generate[d] close to

$925 million in annual revenues." House Report, at 7 (citation

omtted). As the Commttee explained, comrercial distributors of
sexual ly explicit material "generally display many unrestricted and
sexual ly explicit inmages" as a marketing tool "to advertise and
entice the consunmer into engaging in a commercial transaction.”

House Report, at 10. Accord Senate Report, at 1; 144 Cong. Rec.

H9906 (daily ed. Oct. 7, 1998) (remarks of Rep. Tauzin); see also

31 F. Supp. 2d at 484. The result is that "mnors can nove from
Wb page to Wb page, viewing and downl oading [such] material

wi thout restriction.” House Report, at 10. Accord Senate Report,

at 1. Mreover, "[w hile much of the sexually explicit material is
accessed deliberately, mnors often stunble upon it by m stake."

House Report, at 10. Indeed, "[t] here are nunerous hard-core porn-

ography sites on the Internet using 'copycat URLS to take
advant age of innocent mstakes to bring traffic to their graphic
sexual inmages." 1bid. Thus, "children searching the Internet for
the official site of the Wiite House can be confronted by hard-core

pornography by mstyping ' ww. whitehouse.coni rather than
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" www. whi t ehouse. gov. " " | bi d. In addition, children who use
I nternet search engines to |ook up entirely innocent information
can be confronted with sexually explicit material. Searches using
the innocuous terns "toys, dollhouses, girls, boys, pets, teen

cheerl eader, actress, gang, beanie babies, banbi and doggy"” all

will lead to harnful to mnors material on the Web. | bi d. See

al so Senate Report, at 4 ("water baby" and "fiesta"). Even those

| egi slators with concerns about COPA acknow edged that "there is
content out on the Internet that is harnful to children and that
they ought not to have access to such on-line fare from their
conmputers.” 144 Cong. Rec. H9906 (daily ed. Cct. 7, 1998) (renmarks
of Rep. Markey).

The district court readily acknow edged that because of the
wi despread exi stence of sexually explicit material on the Internet
and the Wb, cyberspace is a "potentially harnful nedia for
children.” 31 F. Supp. 2d at 476. The trial court expl ai ned that
"[a] child with mnimal know edge of a conputer, the ability to
operate a browser, and the skill to type a few sinple words nmay be
abl e to access sexual images and content over the World Wde Wb. "
Ibid. The court agreed that "typing the word ' dol | house' or 'toys'
into a typi cal Wb search engine will produce a page of |inks, sone
of which connect to what would be considered by many to be
por nographic Web sites.” 1bid. The district court al so noted that
for-profit Wb sites "offer 'teasers,' free sexually explicit

i mges and graphic inmage files designed to entice a user to pay a
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fee to browse the whole site.”" 1bid.?2

2. COPA Is Narrowly Tailored To Advance The Government's
Compelling Interests.

COPA seeks to address the undoubted problem of children's
access to harnful to mnors naterial online by achieving a "bal ance
between preserving the First Amendnent rights of adults and
protecting children fromharnful material on the Wrld Wde Wb."

House Report, at 5. The statute is narrowin scope and its burdens

are limted.

a. COPA is narrow in scope.

COPA applies only to persons who nake comruni cati ons on the
Wrld Wde Wb that contain "material that is harnful to mnors”

and that are nade for commercial purposes.” 47 U. S. C

§ 231(a)(1).° These twin restrictions, which are central to the

8 The district court's findings were anply supported by the
evi dence. CGovernnent wi tness C. Danon Hecker, chief of the Com
put er I ntrusion Squad of the Air Force's Ofice of Special Investi-
gations, testified in detail regarding the contents of a CD ROM
exhibit containing the results of a search of sexually explicit
material on the Web. M. Hecker testified that, using a nunber of
readi |y avail able search engines, he was able in short order to
obtain a substantial anmount of sexually explicit material from
commercial Wb sites without disclosing his age. JA 524-59, 758-
812. See also Anerican Library Ass'n, 201 F. Supp. 2d at 419 ("a
| arge nunber of sexually explicit sites may be accessed for free
and without providing any registration information[;] * * * sone
Wb sites that contain sexually explicit content have innocuous
domai n nanes and therefore can be reached accidentally").

® COPA al so applies only to those communi cations that are made
"know ngly and wth know edge of the character of the material."
47 U.S.C. 8 231(a)(1). The statute is additionally narrowed by its
application to conmunications nmade avail abl e to persons under the
age of 17, see 47 U.S.C. 231(e)(7), and by the fact that it does
not prevent parents from sharing sexually explicit material wth
(conti nued. . .)
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statute's scope, ensure that COPA' s focus is restricted to materi al
that is plainly inappropriate for mnors and that its limted
burdens are shoul dered by certain kinds of for-profit enterprises.

i. COPA is limited to "harmful to minors" material.

Congress carefully limted COPA's reach to material that is
“harnful to mnors,"” 47 US.C § 231(a)(l) — a termthe statute
defines to nean matter "that i s obscene,” or that neets each of the
el enents of a three-part definition of material that is "harnful to
mnors." 47 U S.C. § 231(e)(6).

First, material that is "harnful to m nors" nust be materi al
that "the average person, applying contenporary community stand-
ards, would find, taking the material as a whole and wi th respect
to mnors, is designed to appeal to, or is designed to pander to,
the prurient interest.” 47 U. S.C. 8§ 231(e)(6)(A). Second, it nust
be material that "depicts, describes, or represents in a nmanner
patently offensive wth respect to mnors, an actual or sinulated
sexual act or sexual contact, an actual or sinulated normal or
perverted sex act, or a lewd exhibition of the genitals or post-
pubescent female breast.”" 47 U S.C. 8§ 231(e)(6)(B). Third, the
mat eri al nmust "taken as a whole, lack[] serious literary, artistic,
political, or scientific value for mnors." 47 U.S. C

§ 231(e)(6)(C). ™

°C...continued)
their children. House Report, at 15.

0 I'n adopting this definition, Congress intended to conform
to the harnful to mnors fornul ati on approved by the Suprenme Court
(conti nued. . .)
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By enmploying the "harnful to mnors" fornulation, Congress
made clear that it did not intend for COPA to extend to
"entertainment, library, or news materials that nerely contain
nudity or sexual information, regardless of how controversial they

may be for their political or sexual viewpoints." House Report, at

28. See also Senate Report, at 13 (the formulation "ensures that

the [statute] nmay not be construed as to restrict access to public
health information, art, literature, and political information").
Li kewi se, Congress made clear that material is not harnful to
m nors under COPA sinply because the "political or sexual view

poi nts" expressed may be "controversial." House Report, at 28.

The restrictions enbodied in COPA's harnful to mnors
definition "substantially limt the anount of material covered by
the statute.” Ashcroft v. ACLU, 122 S. C. at 1710 (plurality
opi nion of Thomas, J.). By its ternms, COPA applies not to all
sexual ly-related material, but only to those sexual depictions
that, with respect to mnors, are designed to appeal or pander to
the "prurient interest," 47 U S. C. 8§ 231(e)(6)(A), i.e., "a shane-
ful or norbid interest in nudity [or] sex." Brockett v. Spokane
Arcades, Inc., 472 U. S. 491, 498 (1985). In addition, the materi al

nmust, taken as a whole and with respect to mnors, constitute a
"patently offensive" depiction of a sexual act or a "lewd" exhi-

bition of the genitals or female breast. 47 U . S.C. § 231(e)(6)(B).

10(, .. continued)
in G nsberg v. New York, 390 U S. 629 (1968), as nodified by the
refinement of the obscenity standard in Mller v. California, 413
US 15 (1973), and |l ater cases. See House Report, at 13, 27.
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Mere nudity is thus not enough. Erznoznik v. Gty of Jacksonville,

422 U.S. 205, 213 n.10 (1975). Instead, the material "must be, in
sonme significant way, erotic.”™ |Ibid. (citation omtted). Accord

Ashcroft v. ACLU, 122 S. C. at 1710 (plurality opinion of Thonas,

J.). See United States v. Various Articles of Merchandise,

Schedule No. 287, 230 F.3d 649, 654-58 (3d G r. 2000) (nudist

magazi nes not obscene).

Finally, and of crucial inportance, COPA applies only to
conmuni cations that contain material that "taken as a whol e, |acks
serious literary, artistic, political or scientific value for
m nors." 47 U.S.C. 8§ 231(e)(6)(0O. The test of value is an
obj ective one. The inquiry is "whether a reasonabl e person would

find * * * value in the material,"” Pope v. Illinois, 481 U S. 497,

501 (1987), and "the ideas a work represents need not obtain major-
ity approval to nerit protection.” 1d. at 500. Mor eover, the
material nust be evaluated "as a whole," taking account of the
context in which it is presented. Thus, in a narrative, "[t]he
artistic nerit of a work does not depend on the presence of a
single explicit scene * * * even though the scene in isolation

m ght be offensive." Ashcroft v. Free Speech Coalition, 122 S. C.

1389, 1401 (2002). See Kois v. Wsconsin, 408 U S. 229, 231-32

(1972) (per curian). And the operative standard is whether the
material has value for "a legitimate mnority of normal, ol der
adol escents"; if it does, it is considered to have value for the

class of mnors as a whole. Anerican Booksellers v. Wbb, 919 F. 2d

1493, 1504-05 (11th Cr. 1990), cert. denied, 500 U S 942 (1991)
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(citation omtted); Anerican Booksellers Ass'n v. Virginia, 882

F.2d 125, 127 (4th Cr. 1989), cert. denied, 494 U S. 1056 (1990).

See al so Davi s-Ki dd Booksellers, Inc. v. McWerter, 866 S. W2d 520,

528 (Tenn. 1993). "[Qnly a mninml nunber of works wll have
serious val ue for reasonabl e adults but not for reasonabl e m nors,
i ncluding older mnors.” Webb, 919 F.2d at 1506.

Thus, in Comonwealth of Va. v. Anerican Booksellers Ass'n,

372 S.E. 2d 618, 624 (1988), the Virginia Suprene Court rejected the
clai mthat 16 books, running the gamut from"classic literature to
pot-boiler novels,” fell wthin the anbit of a state statute
regul ating the display of material that is "harnful to juveniles."
The court expl ai ned that although the works "vary widely in nerit,
none of theml acks 'serious |iterary, artistic, political or scien-
tific value' for a legitimate mnority of older, normal adole-
scents."” Ibid. The court found the statute inapplicable to such
wor ks despite the fact they included books —such as "The Facts of
Love" and "The New CQur Bodies, CQurselves" —that discussed sexual

matters. See id. at 622. See also Anerican Booksellers v. Va.,

882 F.2d at 127-28 (upholding same statute, as so construed,
agai nst constitutional challenge).

Di sregarding the statute's | anguage and | egi sl ative history,
the district court denied the governnent's notion to dismss onthe
grounds that plaintiffs had "articulated a credible threat of
prosecuti on” because they published on their Wb site, or posted on

other sites, "sone content * * * that is sexual in nature." 31 F.

Supp. 2d at 480-81 (enphasis added). The court nowhere anal yzed
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whet her the sexual nmaterial posted by plaintiffs was patently
of fensive, or was designed to appeal to the prurient interest, or,
nost inportantly, had serious value for mnors. Conpare Uni ted

States v. Various Articles, 230 F.3d at 654-59. |Instead, the court

erroneously assuned that COPA applied to all sexual material on the
Web regardl ess of its offensiveness, prurience, or val ue.

The district court's erroneous reading of COPA's scope was a
critical error which greatly exaggerated the inpact of the statute
upon protected speech. As a result, the court never put
plaintiffs to the burden of showi ng which, if any, of the materials
that they make available are harnful to m nors. And as even a
bri ef exam nation shows, virtually all, if not all, of plaintiff's
sanpl e exhi bits woul d be excluded as a matter of |aw by one or nore
of the three prongs of COPA's harnful to mnors standard. See JA
601- 757.

Had the district court properly analyzed the scope of the
statute, and taken account of COPA's limtation to material that is
"har nf ul to mnors,” its analysis wuld necessarily and

"dramatically" have changed. Virginia v. Anerican Booksellers

Ass'n, 484 U.S. 383, 394 (1988). | nstead, the court's erroneous
view of the nmaterials to which COPA applies greatly inflated the
statute's supposed burden at the outset of its constitutional
anal ysis — a m stake fromwhich it never recovered.

Whet her material is designed, with respect to mnors, to
appeal to the "prurient interest” under COPA nust be eval uated

according to "contenporary conmunity standards."” 47 U. S. C
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8§ 231(e)(6)(A. The same is true in determning whether the
material contains a "patently offensive"” sexual depiction.

Ashcroft v. ACLU, 122 S. C. at 1708 (opi nion of Thomas, J.). See

Pope v. lllinois, 481 U S. 497, 500 (1987) (citing Smith v. United

States, 431 U.S. 291, 300-01 (1977)).

Congress understood "that the applicability of conmunity
standards in the context of the Wb is controversial," but it
intended it to be "an 'adult' standard, rather than a ' geographic'

standard. " House Report, at 28. Congress' decision to enploy

community standards "wi thout further specification” 1is unob-
j ectionabl e. Jenkins v. GCeorgia, 418 U.S. 153, 157 (1974)
(uphol ding | ower court's "inplicit approval of * * * jnstructions
directing jurors to apply 'community standards' w t hout specifying

what 'community.'"). See also Ashcroft v. ACLU, 122 S. C. at 1708

(Thomas, J.).

Ajuror is necessarily permtted "to draw on his own know edge
of the average person in the conmmunity or vicinage from which he
conmes for making the required determ nation, just as he is required
to draw on his know edge of the propensities of a 'reasonable’

person in other areas of the law " Hamling v. United States, 418

U S 87, 104-05 (1974). But the possibility of variation in the
standards that m ght be applied by local juries is insufficient, by
itself, to render COPA facially unconstitutional. Ashcroft .
ACLU, 122 S. C. at 1703. For one thing, the substantive - and
judicially enforceable — limts on the harnful to minors definition

ensure that any such variation will be narrowy confined. Thus, as
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we have shown, a case does not get to the jury under COPA unl ess
the material at issue, taken as a whole, is designed to appeal to
the prurient interest, i.e., "is in sone significant way, erotic,"”
Erznoznik, 422 U S. at 213 n.10 (citation omtted), and is

"patently offensive,” a determnmi nation over which juries al so do not
have "unbridl ed discretion.” Jenkins, 418 U.S. at 160. See United

States v. Various Articles, 230 F.3d at 654-58.

In addition, to be "harnful to mnors,” the material nust
"lack[] * * * serious value for mnors,"” 47 U. S.C. §8 231(e)(6)(0O),
acriterion that is not judged according to community standards at
all. Reno v. ACLU, 521 U S. at 873; Pope v. Illinois, 481 U S. at
500 ("the value of [a] work" does not "vary from conmunity to
community based on the degree of |ocal acceptance it has won").
I nstead, the question is "whether a reasonable person would find
* * * value in the material, taken as a whole." |1d. at 501. The
serious value prong is thus "particularly anenable to appellate

review," Smith v. United States, 431 U S. at 305, and "all ows

appel late courts to inpose sone limtations and regularity on the
definition by setting, as a matter of law, a national floor for
socially redeem ng value." Reno v. ACLU, 521 U S. at 873. See
United States v. Various Articles, 230 F.3d at 653, 658.

Gven the restrictions on the type of material that can
qualify as harnful to mnors, Congress understood that conmunity
standards would be "reasonably constant anong adults in Anerica

Wi th respect to what is suitable for children.” House Report, at

28. In this regard, it is striking that throughout this liti-
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gation, plaintiffs have not been able to identify "even a single
exhibit in the record as to which coverage under COPA woul d depend
upon which comunity in the country evaluated the mterial."

Ashcroft v. ACLU, 122 S. C. at 1712 (Thonas, J.).

Even if the situs of the jury would natter in sone cases,
"[t]he mere fact that juries may reach different conclusions as to
the same material does not nean that constitutional rights are
abridged.” Mller, 413 U.S. at 26 n.9. The Suprene Court has nmade
clear that "[t]he fact that distributors of allegedly obscene
materials may be subjected to varying comunity standards in the
various federal judicial districts intowhichthey transmt [their]
materials does not render a federal statute wunconstitutional
because of the failure of application of uniformnational standards

of obscenity.” Hamling, 418 U S. at 106. Accord Sable, 492 U. S.

at 125 ("[t]here is no constitutional barrier * * * to prohibiting
conmuni cations that are obscene in some conmunities under |oca
standards even though they are not obscene in others"). The
principle is no different where the potential variation concerns
the determ nation of material that is harnful to mnors. Ashcroft
v. ACLU, 122 S. . at 1710-13 (Thomas, J.). This is especially
true here, given that COPA applies only to entities that seek to
enpl oy a nationw de nedium (and the advantages of a nationw de
market) to make commerci al communi cations — a particularly "hardy

breed of expression.”™ Central Hudson Gas & Elec. Corp. v. Pub
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Serv. Commin of N.Y., 447 U.S. 557, 564 n.6 (1980).""

Nonet hel ess, if despite COPA's narrow conpass, the use of
| ocal community standards, in conbination with the statute's ot her
restrictions, rendered the statute constitutionally problematic,
this Court would have the authority — indeed, the responsibility —
to adopt any permssible reading of the community standards
requi renent that would avoid the constitutional difficulty. See,

e.g., Inmgration and Naturalization Serv. v. St. Cyr, 533 US.

289, 300 (2001); Stretton v. Disciplinary Board, 944 F.2d 137, 145

(3d Cir. 1991).

It is plainly possible to construe COPA' s "comunity
standards" to refer to the standards of "the Nation's adult
comunity taken as a whole,” and "not to geographically separate

| ocal areas."” See Ashcroft v. ACLU, 122 S. C. at 1715 (Breyer

J., concurring); see also id. at 1714-15 (O Connor, J.

concurring). COPA does not define the term"conmunity standards, "

and the legislative history's one-line reference to "an 'adult’

* * * rather than * * * 'geographic' standard,” House Report, at 28

11 COPA's legislative history enphasizes that by "engag[i ng]
ininterstate cormerce,” the "person posting the material * * * |s

subjecting hinself to the jurisdiction of all comunities."” House
Report at 28. It also recognizes (ibid.) that "there is no

constitutional inpedinent to the governnment's power to prosecute
por nogr aphy dealers in any district in which the material is sent.”
United States v. Thomas, 74 F.3d 701 (6th Cr.), cert. denied, 519
U S. 820 (1996) (quoting United States v. Bagnell, 679 F.2d 826,
830 (11th G r. 1982), cert. denied, 460 U.S. 1047 (1983)). See 18
U S.C 8§ 3237(a). "Indeed, prosecution in the district of receipt
is emnently reasonable in view of the fact that it is the
recipient community that suffers the deleterious effects of
por nography distribution.” Bagnell, 679 F.2d at 832.
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— is subject to interpretation. Wiile the term"comunity” often
refers to smaller geographic units, there is nothing about the
meani ng of the word that prevents it fromreferring to the nation's
adults as a group.

MIller v. California, 413 U S. 15 (1973), is not to the

contrary. Mller held that the First Amendnent did not forbid the
use of | ocal community standards, but the decision "did not nmandate

their use." Jenkins, 418 U.S. at 157. Accord Smith v. United

States, 431 U S. 291, 304 n.11 (1977). To date, the Suprene Court
has "express[ed] no view' on the question of whether Congress has
t he power to enact "federal legislationin such away as to require
reference to a national standard."” | bi d. As Justice O Connor
observed, however, "[i]f the MIler Court believed generalizations
about the standards of the people of California were possible * * *
it is difficult to believe that simlar generalizations are not
al so possible for the Nation as a whole.” 122 S. C at 1715.
This Court's prior opinion rejected an interpretation of
COPA' s communi ty standard t hat woul d enconpass adults in the United
States, not because such a reading would conflict with the
statute's text or its legislative history, but because the Court

had "no evi dence to suggest that adults everywhere in America woul d

share the sane standards for determning what is harnful to
mnors." 217 F.3d at 178. But it is not necessary to assune that
all adults in the United States would share precisely the sane
views concerning prurience and patent offensiveness to concl ude

that instructions to apply a national standard would reduce any
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remaining variation, particularly in light of the statute's
substantive restrictions, to a level that is "not, from the
perspective of the First Anendnent, problematic.” 122 S. C. at
1716 (Breyer, J., concurring). Accord id. at 1715 (O Connor, J.
concurring). \Whether read as a national standard or a standard
wi t hout geographi c specification, COPA s use of the term"comunity
standards” in defining material that is harnful to m nors does not
render the statute constitutionally infirm

ii. COPA is limited to communications made "for
commercial purposes."

COPA is restricted not only to material that is harnful to
m nors, but also to those comunications that are nmade "for com
merci al purposes.” 47 U.S.C. §8 231(a)(1). The comrerci al purposes
requi renment further confines COPA's already |limted scope.

COPA makes clear that for a communication to be "for comer-
cial purposes,” the person making the comrmunication nust be
"engaged i n t he busi ness" of maki ng such comruni cations. 47 U S. C
§ 231(e)(2)(A). The statute defines "engaged in the business" to
nmean "that the person who nakes a communi cation, or offers to make
a communi cation” on the Web containing harnful to mnors materi al
"devotes tine, attention, or |abor to such activities, as a regul ar
course of such person's trade or business, with the objective of
earning a profit as a result of such activities." 47 U.S.C

§ 231(e)(2)(B).* The term "regular" neans "usual; normal, [or]

12 The statute further specifies that "it is not necessary that
the person make a profit or that the making or offering to nmake
(continued. . .)
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customary." The Random House Dictionary of the English Language

1624 (2d ed. 1987). Thus, COPA by its ternms covers only those
harnful to mnors comunications that are nade by a person as a
normal part of his or her for-profit business. |[|f the posting of
harnful to mi nors communi cations is not a usual part of a person's
busi ness, or if such communications are not nmade with the intention
of earning a profit, the statute does not apply.

The term "engaged in the business" as used in COPA derived
from18 U . S.C. 8§ 1466, which inposes crimnal penalties on those

"engaged in the business"” of selling obscenity. See House Report,

at 27; Senate Report, at 11. Under that limtation, "a legitimte

booksel l er, record or video dealer” who "m ght nmake an occasi onal
transfer or sale of something not yet determ ned to be obscene,”
woul d "not be 'engaged in the business' unless a regular course of
trade or business in obscene matter is shown." 134 Cong. Rec
E3750 (1988) (extended remarks of Rep. Hughes).

The sanme is true under COPA. |solated exanples of materials
posted on a Wb site, having only an insubstantial connection to
the operator's regular for-profit business, are not covered by the
statute. As aresult, COPA s "engaged in t he busi ness" requirenent

ensures that the statute covers only those comuni cati ons t hat have

2(. .. continued)
such communi cations be the person's sole or principal business or
source of incone.” 1bid. Moreover, a person may be engaged in the
busi ness of maki ng Web communi cations including harnful to mnors
material "only if the person know ngly causes the material that is
harnful to mnors to be posted on the Wirld Wde Wb or know ngly
solicits such material to be posted on the Wrld Wde Wb." 1bid.
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a substantial connection to the regular online marketing of
material that is harnful to mnors.'® Again, the district court
failed to put plaintiffs to their proof. It failed to recognize

that even if materials are deemed "harnful to mnors," they are
covered by the statute only if they are made avail abl e i n comuni -
cations by those for-profit enterprises that are in the busi ness of
di ssemi nating such materi al s.

b. The burdens of complying with COPA's affirmative
defense are reasonable.

COPA's narrow scope is mrrored by its limted burdens.
Rat her than banning the distribution or display of harnful to
mnors material, the statute "sinply requires the sellers of such
material to recast their nessages so that they are not readily

avail able to children.” House Report, at 6. See Ashcroft v. ACLU,

122 S. C. at 1712 n.15 (Thomas, J.). It does so by establishing

an "affirmative defense to prosecution” for any defendant who, "in
good faith, has restricted access by mnors to material that is
harnful to minors * * * by requiring use of a credit card, debit
account, adult access code, or adult personal identification
nunber." 47 U . S.C. 8§ 231(c)(1)(A).

As Congress found, "[c]redit card verification is comonly

13 COPA's application to a communication that "includes any
material that is harnful to mnors,” 47 US C § 231(a)(1l); see
also 47 U S C 8§ 231(e)(2)(B), does not read the comercial
pur poses requirenment out of the statute. Once it is determ ned
that a person is "engaged in the business” of meking harnful to
m nors comruni cati ons on the Wb, COPA covers any harnful to mnors
material that such a person mght conmunicate for such purposes
over the Web.
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used today in both the dial-a-porn and Internet context and it
shoul d be easy to use and inplenment for comercial entities that

sel | pornography on the Wb." House Report, at 26; Senate Report,

at 7 (such "verification means are standard practice anobng conmer -
cial pornographers on the Wb"). See Reno v. ACLU, 521 U S. at
881. Even in those cases in which credit card verification is not
feasi bl e or econom cal, however, Wb site operators can restrict
access by requiring the use of an adult access code or persona
i dentification nunber, a nethod that the district court understood
to be both technically feasible and econom cally reasonabl e.

The district court found that "there are approxi mately twenty-
five services on the Web which will provide adult access codes or
personal identification nunmbers (PINs)." 31 F. Supp. 2d at 489.
Typi cal anong such services is "Adult Check," which provides Wb
site operators "with a script, free of charge, which can be pl aced
at any point on the Wb site where the content provider w shes to
bl ock access to mnors.” 1bid. As of January 1999, approxi mately
46,000 Web sites were using Adult Check and approximately three
mllion Internet users had a valid Adult Check PIN. [d. at 490.%

Wb site operators can actually profit from the use of an
adult verification service. For exanple, Adult Check permts Wb
site operators to sign up for free and to "earn comm ssions of up
to 50%to 60%of the fees generated by users who sign up with Adult
Check to view content on the site.” 31 F. Supp. 2d at 489. For

4 Adult Check's website currently states that 329,710 sites
use its ID. <http://ww.adul tcheck.conr (visited July 22, 2002).
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users, the cost to obtain an Adult Check identification nunber at
the tine of evidentiary hearing was $16.95 a year, id. at 490,
substantially | ess than the charge for a subscription to access the
| nt ernet though Anerica Online or other Internet service providers,
whi ch even at that tine could reach $20 a nonth. JA 571A-571B.*°
G ven these facts, the district court understandably "downpl ayed
the cost (both in price and energy) that would be incurred by an
I ndi vi dual seeking to access 'harnful to mnors' material on the
Web. " 217 F. 3d at 170.

In fact, the district court was willing to assune that "npst
of the plaintiffs would be able to afford the cost of inplenenting
and nmaintaining their sites if they add credit card or adult
verification screens." 31 F. Supp. 2d at 495.1®% The court none-
t hel ess concluded that plaintiffs were likely to establish "that
the inplenentation of credit card or adult verification screens in

front of material that is harnful to mnors nmay deter users from

* The cost of an Adult Check ID is currently $19.95 for a
three-nonth period. See <http://ww. adultcheck.conmr (visited July
22, 2002). This is still considerably |less than the standard fee
for a one-nonth subscription to AOQ, which is $23.90. See
<http://ww. aol .con> (visited July 22, 2002).

1 The court recognized that it mght take sonme tine and effort
to segregate "harnful to mnors" materials behind such screens, see
id. at 490, but the court nade no finding that this effort woul d be
unduly burdensome. On the contrary, the court found that sone of
the plaintiffs already have contracts which prohibit their Wb
sites from"plac[ing] adverti senents near particular content on the
Wb site" or from "post[ing] particular content that contains
nudity or that is of a sexually explicit nature.” 1d. at 491. The
court therefore found that "market forces may necessitate Wb site
operators and content providers who rely on advertising revenue to
segregate content of a sexual nature regardless of COPA. " |bid.
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accessing such materials.” Id. at 495. Mor eover, the court
stated, "the loss of wusers of such mterial nmay affect the
speakers' econom c ability to provide such conmuni cations.™ 1bid.
As a result, the district court found that plaintiffs were |ikely
to convince it "that inplenenting the affirmati ve defenses in COPA
wi |l cause npst Wb sites to | ose sone adult users to the portions
of the sites that are behind screens.” 31 F. Supp. 2d at 492
(enmphasi s added).

The district court's conclusion was based entirely on the

testinmony of plaintiffs' w tness Donna Hoffman. 1bid.; see also

id. at 491. In Hoffman's view, a Wb site's establishnent of a
credit card or adult verification screen would result in a "l oss of
traffic" to that site because the use of such screens woul d reduce
both the user's anonymty and the user's "fl ow experience." |[bid.

There is good reason, however, to question whether COPA w ||
result in significant traffic loss to comercial Wb sites
containing harnful to mnors materials. As the district court
found, "a credit card or adult verification screen can be pl aced at
any point on a Wb site: on the |last page, or in front of an area
of the site, or in select pages throughout the site, or at the
begi nning of the site on the hone page." 31 F. Supp. 2d at 488.
Accord id. at 489. Thus, any interruption to user "flow' can be
limted to attenpts to access "harnful to mnors” material on the
site. The district court also did not explain why the age
verification screens required by COPA woul d produce interruptions

in flowthat are significantly nore burdensone than those already
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encountered by users of the Wrld Wde Wb. As Hof fman hersel f
acknow edged, there are many non-COPA factors — including slow
response tinmes, broken links, and poor Wb site design — that
already inhibit a user's "flow' experience. JA 297-98. See 31 F.
Supp. 2d at 487.

That concerns regarding the preservation of anonymty wll
result in significant traffic | oss because of COPA is also highly
guestionable. There are many successful Wb sites, such as that
operated by online bookseller Amazon.com that "require a credit
card to nmake a purchase and have been successful in obtaining such
information fromusers.” 31 F. Supp. 2d at 487. See also JA 503-
04. As inportant, Web sites that condition access on the present-
ation of an adult PIN do not require users to reveal any personal
information to the Wb site operator: wusers need only type in a
valid adult PIN when they encounter an age verification screen
And COPA contai ns substantial privacy protections. Persons nmaking
covered comunications are prohibited from disclosing "any
informati on collected" for the purpose of restricting access to
m nors in accordance with the statute "without the prior witten or
el ectroni c consent” of the individual concerned (if the individual
is an adult), or of the individual's parent or guardian (if the
individual is a mnor). 47 US. C 8§ 231(d)(1)(A). Such persons
must also "take such actions as are necessary to prevent
unaut hori zed access to such information by a person other than the
person making such comunications and the recipient of such

comuni cation.” 1d. 8§ 231(d)(1)(B)
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In any event, the district court's speculation about the
possibility of traffic |l oss for those Wb sites that are forced to
i npl ement credit card or adult verification screens is insufficient
to support its determnation that COPAis |ikely unconstitutional.
The First Amendnent does not guarantee a certain level of traffic
to a commercial Wb site that regularly displays material that is
harnful to mnors. Indeed, this Court has recognized as much in
cl osel y anal ogous ci rcunst ances.

In Pitt News v. Fisher, 215 F.3d 354 (3d Cr. 2000), cert.
denied, 531 U S. 1113 (2001), this Court refused to enjoin the
enforcenment of a Pennsyl vania statute prohibiting businesses from
advertising al coholic beverages in newspapers published "by, for,
or in behalf of any educational institution." 215 F.3d at 357
The plaintiff, a student-run newspaper at the University of
Pittsburgh, asserted that the | oss of over $17,000 in advertising
stemm ng fromthe statute's enforcenent had caused it "to shorten
Its newspaper, thereby losing space in which to print student
articles and text," threatened its ability to purchase new
equi pnent and nmake renovations toits facilities, and placed it "in
a conpetitive disadvantage in the marketplace." 215 F.3d at 359.

This Court acknowl edged that the enforcenment of the state

statute "had the effect of driving away certain closely regul at ed

busi nesses who previously advertised in The Pitt News," but it held

that this effect did "not in itself anmount to a violation of The
Pitt News' First Amendnent rights.” 1d. at 366. "The fact that The

Pitt News is a newspaper,"” the Court explained, "does not give it
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a constitutional right to a certain level of profitability, or even

to stay in business at all."™ [|bid. See also AMSAT Cable Ltd. v.

Cabl evi si on of Connecticut, 6 F.3d 867, 871 (2d Cir. 1993) (that a

person "has a constitutional right to speak” does not nmean that he

has a right "to speak profitably"). "[A]lthough The Pitt News has

no doubt felt an economc effect from the enforcenent of [the
statute],” the Court concluded, "this does not amount to a
violation of its First Amendnent rights.” 215 F.3d at 367.
"[HHarmto the ability to profit from publication is not a First
Anendment harm" |1d. at 367 n.13. Likewise, the district court's
tentative finding that "nost” Wb sites would find that "sone"
adult users would be deterred fromaccessing their sites (or sone
portion thereof) by COPA's inplenentation, 31 F. Supp. 2d at 492,
does not state a First Anendnent claim even if "the | oss of users

may affect the speakers' economic ability to provide such comruni -

cations." 1ld. at 495.
The district court's findings also fall far short of a
determ nation that commercial Wb publishers will be denied a

constitutionally reasonabl e opportunity to dissem nate harnful to
mnors materials to adults. As Congress recogni zed, the burdens
COPA inposes are no different in kind or degree fromthe sale and
display requirenents that many states inpose on comercially
avai l abl e material deenmed harnful to mnors. |In this regard, the
effect of the statute is sinply "to reorder the process in such a
way as to require age verification before pornography is nade

avai l able,” and thereby to "requir[e] the conmercial pornographer
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to put sexually explicit inmages 'behind the counter.'" House

Report at 15. See al so Senate Report at 8. COPA t hus does "no

nore than is required by nost Crcle Ks or convenience stores.”
144 Cong. Rec. H9910 (daily ed. Cct. 7, 1998)(Rep. WIson).

State sale and display restrictions have been repeatedly
uphel d as constitutionally valid, even though they simlarly inpose
constraints on adult access to harnful to mnors material. For

exanple, in CGawford v. Lungren, 96 F.3d 380 (9th Gr. 1996), cert.

denied, 520 U.S. 1117 (1997), the Ninth G rcuit upheld a state | aw
banning the sale of "harnful matter” in unsupervised sidewalk
vendi ng machi nes. The plaintiffs claimed that the statute would
"likely make it commercially infeasible for the publishers [of such
matter] to distribute their materials through vendi ng machi nes, and
the publishers have had great difficulty finding other outlets
willing todistribute their materials.” 96 F.3d at 383. The court
nonet hel ess uphel d the constitutionality of the statute, observing
that "[t]he statute provides two defenses which allow for the

retention of newsracks,"” and that while those defenses "nay inpose

some econoni ¢ burden, they do enable the publishers to continue

di stributing their publications on streets.” |1d. at 388.
Simlarly, the Eleventh Crcuit has upheld state display

restrictions in American Booksellers v. Wbb, 919 F.2d at 1498,

despite the fact that the district court had found that the "in-
store display of books" was "the cornerstone of the [bookselling]
i ndustry's marketing practices.” The Tenth Grcuit in MS. News

Co. v. Casado, 721 F.2d 1281, 1288 (10th Cir. 1983), |ikew se
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uphel d a blinder rack ordi nance even t hough the court acknow edged
that "conpliance with the ordinance will to sonme degree restrict
the viewwng by adults of materials which are, as to adults,
constitutionally protected.” 721 F.2d at 1288. Because the
restriction was "reasonable,"” however, the court concluded that it
did "not offend the First Amendnent." lbid. '’

In sum COPA' s scope is narrow and its burdens are limted.
What ever traffic | oss comercial Wb site operators engaged in the
busi ness of providing harnful to mnors material may experience as
a result of COPA s requirenent that users identify thenselves as
adul ts —whet her through an adult PI N obtai ned at a reasonabl e fee,
possession of a valid credit card, or sone other neans —i s no nore
bur densone than anal ogous identification and display requirenents

that have repeatedly been wupheld in the world outside of

17 See Upper M dwest Booksellers Ass'n v. Gty of M nneapolis,
780 F.2d 1389, 1399 (8th Cir. 1985) (uphol ding display ordi nance
even though it "limts to sonme extent the ability of adults to
visit a bookstore or newsstand and browse through nmaterial that is
obscene as to children but not as to adults"); Davis-Kidd, 866
S.W2d at 526 (uphol ding display statute in face of testinony that
"bl i nder racks, acconpani ed by reasonabl e steps to prevent perusa
by children, would disrupt business practices"). See also Va. v.
Anerican Booksellers Ass'n, 372 S.E. 2d at 625 (concluding that
di splay statute "inposes a relatively light burden upon the
bookseller, in contrast to the state's interest in protecting
juveniles from materials harnful to thent); Anmerican Booksellers
Ass'n v. Rendell, 481 A 2d 919, 941 (Pa. Super. 1984) (dism ssing
"any inhibitory effect on dissemnation to adults” in light of "the
state's legitimte interest in shielding children from these
material s"). But see Tattered Cover, Inc. v. Tooley, 696 P.2d 780
(Col 0. 1985).
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cyber space. 8

B. There Are No Less Restrictive Means of Effectively Protecting
Children from Harmful Materials on the World Wide Web.

COPAis not only narrowy tailored to advance the governnment's

conpelling interest in protecting children from harnful online

material; it also furthers the governnment's interest "in a manner
that is the least restrictive of protected speech.” 217 F.3d at
173.

Before passing COPA, Congress considered a nunmber of
alternative neans of protecting children from harnful to mnors

material on the Wrld Wde Wb. See House Report, at 16-20; Senate

Report, at 4. Among them were market-based solutions, House

8 The district court briefly suggested that COPA "could have
been * * * nore narrowy tailored * * * if the prohibited forns of
content had included, for instance, only pictures, inmages, or
graphic image files.”™ 31 F. Supp. 2d at 497. But limting the
statute's reach to pictures or images would sinply serve to renove
the statutory restriction on textual (or audio) material that the
government ot herw se has the power to regulate in order to protect
m nors. See, e.qg., ECC v. Pacifica Found., 438 U S. 726, 749
(1978). The district court al so remarked that "perhaps" Congress
goal s "coul d be served wi thout the inposition of possibly excessive
and serious crimnal penalties, including inprisonnent and hefty
fines." 31 F. Supp. 2d at 497. But it is plainly within the
| egi sl ati ve power to i npose crimnal penalties to enforce narrowy
tail ored provisions deterring the dissem nation of materials that
are harnful to mnors, as the cases which have uphel d state display
| aws denonstrate. See, e.g., Gnsberg v. New York, 390 U S. 629
(1968) (rejecting challenge to N. Y. Penal Law § 484-h). Finally,
the district court suggested that Congress could have nade the
statute less restrictive by "incorporat[ing] the substance of
[COPA s] affirmative defenses into the elenments of the crine,"”
instead of "plac[ing] the burden of establishing an affirmative
def ense” on Web operators. 31 F. Supp. 2d at 497. But one obvi ous
reason that age-screening is appropriately denom nated an
affirmati ve defense is that the Wb operator is in the best
position to set forth the steps taken to restrict the access of
children to harnful to minors material on its site.
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Report, at 16-17, zoning techniques, id. at 17-18, and bl ocki ng and
filtering. Id. at 19-20. As the House Report expl ai ned, Congress
determ ned that nandating the use of software that woul d bl ock or
filter access to harnful to mnors material was "not the preferred
sol ution" because of the risk "that protected, harm ess, or inno-
cent speech woul d be accidentally or inappropriately bl ocked," id.
at 19, the concern that the expense of purchasi ng and updati ng such
software progranms m ght "discourage adults or schools from using
them" id. at 19-20, and its belief that "the |aw should inpose
duties on the source of the problem not the victins."” 1d. at 20.

Rat her than adopting "techniques that rely on screening
material after it has been posted on the Internet or retrieved by
the end-user,"” the Commttee found that it was "nore effective to
screen the material prior toit being sent or posted to mnors, and
that such a restriction inposes mninmal burdens on adults."” House
Report, at 16. Congress ultinately determ ned that "a prohibition
on the distribution of material harnful to mnors, combined with
| egitimate defenses, is currently the nost effective and |east
restrictive nmeans by which to satisfy the conpelling governnent
interest.” 47 U.S.C. 231 note (Finding 4).

The district court nonetheless stated that "blocking or
filtering technol ogy may be at | east as successful as COPA woul d be
in restricting mnors' access to harnful material online wthout
i nposi ng the burden on constitutionally protected speech that COPA
i nposes on adult users or Wb site operators,” and it found this to

be "at |east sone evidence that COPA does not enploy the |east
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restrictive nmeans.” 31 F. Supp. 2d at 497. The court's highly
tentative observation is patently insufficient to override
Congress's judgnment or to support the conclusion that plaintiffs
can denonstrate a |ikelihood of success on the nerits of their
constitutional clains.

The district court acknow edged that there was evi dence "t hat

bl ocking and filtering software is not perfect, in that it is
possi ble that sonme appropriate sites for nminors will be blocked
while inappropriate sites nmay slip through the cracks."” 31 F.

Supp. 2d at 497. See also id. at 492. Moreover, the court found,
a child may obtain unrestricted access to the Wb if the child
"accesses the Wb from an unbl ocked conputer,” and the court

recogni zed that it was "possible that a conputer-savvy mnor with

sone patience woul d be abl e to defeat the bl ocking device." |1bid.?*
Most i nportant, the district court al so did not suggest -- and
plaintiffs did not contend -- "that Congress should statutorily

require” the use of blocking and filtering software to protect
children fromharnful to mnors material on the Web. 31 F. Supp.
2d at 497. It can hardly be disputed, however, that if bl ocking

and filtering software is not installed on a conputer to which a

 The limtations of the current generation of blocking
software were al so explored at length by the three-judge court in
Anerican Library Ass'n, 201 F. Supp. 2d at 427-50. The court
concluded that "[a]lthough such prograns are sonewhat effective in
blocking large quantities of pornography, they are blunt
i nstruments that not only 'underblock,' i.e., fail to block access
to substantial amounts of content that * * * |ibrary boards wish to
exclude, but also * * * "overblock,' i.e., block access to |arge
quantities of material that library boards do not wi sh to exclude
and that is constitutionally protected.” 1d. at 406.
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m nor has access, he or she will not be protected fromharnful to
mnors material on the Wb. This Court's prior opinion thus
rightly "question[ed] the effectiveness of actions taken by a
mnor's parent to supervise or block harnful material by using
filtering software,"” observing that "such actions do not constitute

government action,” and are not "a |l esser restrictive neans for the
governnment to achieve its conpelling interest.” 217 F.3d at 171
n.16. See id. at 181 n.24 ("the parental hand shoul d not be | ooked
to as a substitute for a congressional nmandate"). ?°

In any event, COPA and the use of bl ocking software by parents
are not nutually exclusive alternatives; indeed, Congress envi-
si oned that COPA woul d operate against a backdrop of bl ocking and

filtering software. Thus, Congress recognized that "bl ocking and

filtering techniques may be effective for many parents, schools,

and libraries." House Report, at 19. And it required — in another
section of the sane statute, see Pub. L. No. 105-277, 8§ 1404(a)(3)

— that interactive conmputer services notify their custoners "t hat

20 United States v. Playboy Entertai nment Group, Inc., 529 U. S,
803 (2000), is not to the contrary. In that case, the Suprene
Court invalidated a provision requiring cable operators to "fully
scranbl e or otherw se fully bl ock” channels "primarily dedicated to
sexual l y-explicit programm ng" because anot her section of the sane
statute required the operator to do so with regard to any of its
channel s upon its subscriber's request. [1d. at 806, 809. Unlike
this case, the less restrictive alternative in Playboy required the
cabl e operator to bl ock undesired channel s upon request, and at no
cost to the subscri ber. Id. at 810. Mor eover, the operator's
action would entirely elimnate the problem w thout affecting
content on other channels. By contrast, the use of filtering or
bl ocki ng software necessarily runs the risk that "sone appropriate
sites for mnors will be blocked while inappropriate sites may slip
t hrough the cracks.” 31 F. Supp. 2d at 497.
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parental control protections (such as conputer hardware, software,
or filtering services) are comercially available that may assi st
the custonmer in limting access to material that is harnful to
mnors." 47 U.S.C. 8§ 230(d). In the end, Congress's entire schene
— whi ch envi sions COPA and bl ocki ng software operating together -
Is plainly nore effective in preventing access to harnful to m nors
material than the voluntary use of bl ocking software al one.?
* * * * *

In sum the district court refused to find COPA to be a
narrowy tailored neans of advancing the government's conpelling
interest in protecting children fromharnful nmaterial on the Wrld
Wde Wb only by interpreting the statute in a way that

inperm ssibly and greatly exaggerates its inpact on protected

2l As this Court observed, COPA does not prevent mnors from
"access[ing] material published by non-comercial Wb publishers,
and by foreign Wb publishers,” 217 F.3d at 177. Congress re-
frai ned fromhavi ng COPA regul at e non-conmerci al entities, however,
because the Suprene Court made clear that the CDA's coverage of
such entities materially contributed to the unacceptabl e breadt h of
that statute. Reno v. ACLU, 521 U S. at 877. See House Report, at
13; Senate Report, at 11. Congress has nonet hel ess remai ned recep-

tive to other "legislative proposals on how to address the
difficult issue of restricting a mnor's access to inappropriate
material” on non-conmercial sites. House Report at 13. And

al though COPA does not state whether it applies to foreign Wb
sites, there are practical (and possibly jurisdictional) obstacles

to its enforcenent overseas. The fact that a federal statute
appl i es donestically, however, cannot render it fatally underin-
clusive — particularly where, as here, the statute's donestic
application substantially advances the governnent's conpelling
i nterests. In the end, "[t]he requirenent that the regul ation
alleviate the harm in a direct and material way is not a
requirenent that it redress the harm conpletely.” Mariani v.

United States, 212 F.3d 761, 774 (3d Cr. 2000) (en banc), cert.
deni ed, 531 U. S. 1010 (2000).
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speech. The district court's analysis of the plaintiffs
i kelihood of success on the nerits —the linchpin of its opinion
—is thus fatally flawed.

As we have explained, COPA is narrow in scope and limted in
burden, and there are no less restrictive alternatives that would
as effectively achieve the governnent's conpelling interests in
protecting children fromharnful material online. The prelimnary
injunction therefore should be vacat ed.

CONCLUSION

For the foregoi ng reasons, the judgnent of the district court
should be reversed, its prelimnary injunction vacated, and the
case remanded for further proceedings.
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