
 

 

UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 AMERICAN CIVIL LIBERTIES UNION, et al., Plaintiffs v. JANET RENO, Attorney General of the United 
States, Civil Action Defendant No. 963   AMERICAN LIBRARY ASSOCIATION, et al., Plaintiffs v. Civil 
Action No. 96-1458 UNITED STATES DEP'T OF JUSTICE, et al., Defendants   

ACLU PLAINTIFFS' POST-TRIAL BRIEF 
IN SUPPORT OF THEIR MOTION FOR A PRELIMINARY INJUNCTION 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES  

INTRODUCTION 

FACTS 

ARGUMENT 

I. THE CDA BANS "INDECENT" OR "PATENTLY OFFENSIVE" SPEECH IN BROAD AND 
VAGUE TERMS, AND CANNOT BE REWRITTEN AS THE GOVERNMENT PROPOSES 

II. SECTIONS (a) and (d) ARE SUBSTANTIVELY UNCONSTITUTIONAL AS WELL AS 
IMPERMISSIBLY VAGUE AND SUBSTANTIALLY OVERBROAD  

A. Sections (a) & (d) are Properly Subject to Facial Challenge 

B. Substantive Unconstitutionality (Sometimes Characterized as a Type of Overbreadth) 
Exists Where a Law, Like the CDA, on its Face Subjects Protected Speech to Criminal 
Penalties 

C. The Government Has Not Met Its Burden of Showing that the CDA Serves a 
Compelling State Interest by the Least Restrictive Means Available 

1. No Compelling State Interest Has Been Shown in Criminalizing All "Indecent" 
or "Patently Offensive" Communications that May be Accessed by Minors 

2. The CDA is the Most Restrictive Speech Ban in Any Medium 

3. The "Defenses" Under 223(e) Do Not Satisfy the "Least Restrictive Means" 
Test Because They Are Unavailable to the Vast Majority of Online Speakers and 
Because Existing Voluntary Methods Exist that Permit Parents and Other Adults 
to Shield Minors from Material they Believe Inappropriate 

4. The CDA is Far Less Effective in Achieving the Government's Goal Than are 
Less Burdensome Existing Alternatives 

D. Sections 223(a) and (d) are Substantially Overbroad 

1. The ACLU and ALA Plaintiffs Have Standing to Bring a Substantial 
Overbreadth Challenge 

2. Sections (a) and (d) are Substantially Overbroad 

http://www.aclu.org/privacy/speech/15660lgl19960426.html#Authorities
http://www.aclu.org/privacy/speech/15660lgl19960426.html#introduction
http://www.aclu.org/privacy/speech/15660lgl19960426.html#facts
http://www.aclu.org/privacy/speech/15660lgl19960426.html#argument


 

 

E. Sections (a) and (d) are Unconstitutionally Vague 

F. The CDA Violates the Constitutional Right to Receive Information Privately and 
Anonymously 

III. THE GOVERNMENT'S PROPOSED "NARROWING" CONSTRUCTION OF (e) DOES NOT 
SALVAGE THE CDA AND IN FACT CREATES ADDITIONAL FIRST AMENDMENT PROBLEMS 

IV. PRELIMINARY RELIEF IS WARRANTED BECAUSE PLAINTIFFS WILL SUFFER 
IRREPARABLE HARM IF THE CDA IS NOT ENJOINED 

CONCLUSION 

NOTES 

 

TABLE OF AUTHORITIES 

Cases: 

A Quantity of Copies of Books v. Kansas, 378 U.S. 205 (1964) 

ACLU v. Reno, No. 96-963, slip op. at 2 n.1 (E.D.Pa. Feb. 15, 1996) 

Action for Children's Television v. FCC, 852 F.2d 1332 (D.C. Cir. 1988) 

Action for Children's Television v. FCC, 932 F.2d 1504 (D.C. Cir. 1991) ("ACT II"), cert. denied, 503 U.S. 
913 (1992) 

Action for Children's Television v. FCC, 58 F.3d 654 (D.C. Cir. 1995) ("ACT III"), cert. denied, 116 S.Ct. 
701 (1996) 

Airport Commissioners v. Jews for Jesus, 482 U.S. 569 (1987) 

American Tobacco Co. v. Patterson, 456 U.S. 63 (1982) 

Baggett v. Bullitt, 377 U.S. 360 (1964) 

Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963) 

Bella Lewitzky Dance Foundation v. Frohnmayer, 754 F.Supp. 774 (C.D. Cal. 1991) 

Bates v. City of Little Rock, 361 U.S. 516 (1960) 

Blount v. Rizzi, 400 U.S. 410 (1971) 

Board of Trustees v. Fox, 492 U.S. 469 (1989) 

Bolger v. Youngs Drug Products, 463 U.S. 60 (1983) 

http://www.aclu.org/privacy/speech/15660lgl19960426.html#conclusion
http://www.aclu.org/privacy/speech/15660lgl19960426.html#notes


 

 

Broadrick v. Oklahoma, 413 U.S. 611 

Brockett v. Spokane Arcades Inc., 472 U.S. 491 (1985) 

Carey v. Brown, 447 U.S. 455 (1980) 

Central Hudson Gas & Elec. Co. v.Public Service Commission, 447 U.S. 557 (1980) 

City Council v. Taxpayers for Vincent, 466 U.S. 789 (1984) 

City of Lakewood v. Plain Dealer, 486 U.S. 750 (1988) 

Cohen v. California, 403 U.S. 15 (1971) 

Coates v. Cincinnati, 402 U.S. 611 (1971) 

Community Television of Utah v. Wilkinson, 611 F.Supp. 1099 (D.Utah 1985), aff'd, 800 F.2d 989 (10th 
Cir. 1986), aff'd, 480 U.S. 926 (1987) 

Cramp v. Board of Public Instruction, 368 U.S. 278 (1961) 

Cruz v. Ferre, 755 F.2d 1415 (11th Cir. 1985) 

Denver Area Educational Television Consortium v. FCC  

56 F.3d 105 (D.C.Cir. 1995), cert. granted, 116 S.Ct. 471 (1995) 

Dial Information Services Corp. v. Thornburgh, 938 F.2d 1535 (2d Cir. 1991), cert denied, 112 S.Ct. 966 
(1992) 

Engdahl v. Kenosha, 317 F.Supp. 1133 (E.D. Wisc. 1970) 

Eubanks v. Wilkinson, 937 F.2d 1118 (6th Cir. 1991) 

Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975) 

Fabulous Associates, Inc. v. Pennsylvania Public Utilities Commission, 896 F.2d 780 (3d Cir. 1990) 

Federal Communications Commission v. Pacifica Foundation, 438 U.S. 726 (1978) passim 

Forsyth County v. The Nationalist Movement, 505 U.S. 123 (1992) 

Ginsberg v. New York, 390 U.S. 629 (1968) 

Gooding v. Wilson, 405 U.S. 518 (1972) 

Hamling v. United States, 418 U.S. 87 (1974) 

Harper & Row Publishing, Inc. v. Nation Enterprises, 471 U.S. 524 (1985) 

Houston v. Hill, 482 U.S. 451 (1987) 



 

 

Hustler Magazine v. Falwell, 485 U.S. 46 (1988) 

Hynes v. Mayor of Oradell, 425 U.S. 610 (1976) 

Information Providers Coalition v. FCC, 928 F.2d 866 (9th Cir. 1991) 

Interstate Circuit v. City of Dallas, 390 U.S. 676 (1968) 

Jones v. Wilkinson, 800 F.2d 989 (10th Cir. 1986), aff'd 480 U.S. 926 (1987) 

Keyishian v. Board of Regents, 385 U.S. 589 (1967) 

Kingsley International Pictures Corporation v. Regents, 360 U.S. 701 (1959) 

Kreimer v. Bureau of Police, 958 F.2d 1242 (3d Cir. 1992) 

Lamont v. Postmaster General, 381 U.S. 301 (1965) 

Landmark Communications, Inc. v. Virginia, 435 U.S. 829 (1978) 

Lanzetta v. New Jersey, 306 U.S. 451 (1939) 

Lind v. Grimmer, 30 F.3d 1115 (9th Cir. 1994), cert. denied, 130 L.Ed. 2d 786 (1995) 

Maryland v. Munson, 467 U.S. 947 (1984) 

McIntyre v. Ohio Elections Commission, 115 S.Ct. 1511 (1995) 

Meese v. Keene, 481 U.S. 465 (1987) 

Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) 

Miller v. California, 413 U.S. 15 (1973) 

Motion Picture Ass'n v. Specter, 315 F.Supp 824 (E.D.Pa. 1970) 

NAACP v. Button, 371 U.S. 415 (1963) 

National Association of Theater Owners v. Motion Picture Commission of Milwaukee, 328 F.Supp 6 (E.D. 
Wisc. 1971) 

Simon & Schuster, Inc., v. New York State Crime Victims Board, 502 U.S. 105 (1991) 

New York State Club Association v. New York City, 487 U.S. 1 (1988) 

Pacific Gas & Electric Co. v. Public Utilities Commission, 475 U.S. 1 (1986) 

Papish v. University of Missouri, 410 U.S. 667 (1973) 

R.A.V. v. City of St. Paul, 505 U.S. 377 (1992) 



 

 

Renton v. Playtime Theatres Inc., 475 U.S. 41 (1986) 

Roth v. United States, 345 U.S. 476 (1957) 

Rust v. Sullivan, 500 U.S. 173 (1990) 

Sable Communications v. FCC, 492 U.S. 115 (1989) 

Schad v. Borough of Mt. Ephraim, 452 U.S. 61 (1981) 

Schaumberg v. Citizens for a Better Environment, 444 U.S. 620 (1980) 

Shuttlesworth v. Birmingham, 394 U.S. 147 (1969) 

Smith v. California, 361 U.S. 147 (1959) 

Smith v. Goguen, 415 U.S. 566 (1971) 

Soundgarden v. Eikenberry, 123 Wash.2d 750, 871 P.2d 1050, cert. denied, 115 S.Ct. 663 (1994) 

Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975) 

Speiser v. Randall, 357 U.S. 513 (1958) 57 

Swope v. Lubbers, 560 F.Supp. 1328 (W.D. Mich. 1983) 

Texas v. Johnson, 491 U.S. 397 (1989) 

Thornhill v. Alabama, 310 U.S. 88 (1940) 45, 48 

Turner Broadcasting Inc. v. FCC, 114 S.Ct. 2445 (1994) 

United States v. 12 200-Foot Reels, 413 U.S. 123 (1973) 

United States v. 37 Photographs, 402 U.S. 363 (1971) 

United States v. Evergreen Media Corp., 832 F.Supp. 1183 (N.D.Ill. 1993) 

United States v. Knox, 32 F.3d 733 (3d Cir. 1994), cert. denied, 130 L.Ed. 782 (1995) 

United States v. Reese, 92 U.S. 214 (1875) 

United States v. Thomas, 74 F.3d 701 (6th Cir. 1996) 

Virginia v. American Booksellers Association, 484 U.S. 383 (1988) 

West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943) 

Wooley v. Maynard, 430 U.S. 705 (1977) 



 

 

Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976) 

Administrative Decisions 

Infinity Broadcasting, 3 FCC Rcd 930 (1987) 

KSD-FM, Notice of Apparent Liability, 6 FCC Rcd 3689 (1990)  

Constitution:  

U.S. First Amendment passim 

Statutes: 

Cable Television Consumer Protection and Competition Act of 1992 

Communications Act of 1989, 47 U.S.C. 223(b) 

Telecommunications Act of 1996, 

Pub.L. No. 104-104, 110 Stat 56 (1996), Title V 502 

18 U.S.C. 1462(c) 2 

  

47 U.S.C. 223 

(a)(d)(e) passim 

(f)(a) 12 

551 15, 16 

18 U.S.C. 1462 

18 U.S.C. 1464 

18 U.S.C. 1465 

Legislative Materials: 

H.R.Rep. No. 458, 104th Cong., 2d Sess. (1996) 

141 Cong. Rec. S8327 (June 14, 1995) 

S8342 (June 14, 1995) 

S17962-63 (June 14, 1995) 



 

 

142 Cong.Rec. H1145 (Feb. 1, 1996) 

H1165 (Feb. 1, 1996) 

H1166 (Feb. 1, 1996) 

H1174 (Feb. 1, 1996) 

S694 (Feb. 1, 1996) 

Other Authorities: 

Fred H. Cate, The First Amendment and the National Information Infrastructure, 30 Wake Forest L.Rev. 1 
(1995) 

John Crigler & William J. Byrnes, Decency Redux: The Curious History of the New FCC Broadcast 
Indecency Policy, 38 Cath.U.L.Rev. 329 (1989) 

Alan Guttmacher Institute, Sex and America's Teenagers 19 (1994)  

U.S. Dep't of Commerce, Bureau of the Census, School Enrollment - Social and Economic Characters of 
Students: October 1992, table 1 (Oct. 1993)  

  

INTRODUCTION 

The 47 plaintiffs in these consolidated actions challenge the constitutionality of portions of the 
Communications Decency Act of 1996 (the CDA), which criminalize making "indecent" or "patently 
offensive" online communications available to any person under age 18.(1) The ACLU plaintiffs also 
assert, and the government concedes, that the CDA's amendment to 18 U.S.C. 1462(c), criminalizing 
online communications about abortion services, is unconstitutional.(2) Following five days of hearings, the 
ACLU plaintiffs now submit this post-hearing brief in support of their motion for preliminary relief enjoining 
the "indecency" and "patent offensiveness" provisions of 47 U.S.C. 223(a)(1)(B), (a)(2), and (d). 

In their opening brief, the ACLU plaintiffs argued that the "indecency" and "patent offensiveness" 
provisions of the CDA were unconstitutionally vague and overbroad, and suppressed valuable, 
constitutionally protected expression without any showing by the government that its broad criminal ban 
was the least restrictive means available to achieve any compelling state interest.(3) The testimony at the 
five days of hearings amply supported these contentions. First, numerous witnesses, including the 
government's, did not understand or could not give coherent descriptions of what they thought 223(a) and 
(d) prohibited. Second, on its face and as applied to a broad range of online speech on sexual subjects or 
containing vulgar words, the CDA is plainly overbroad, sweeping within its terms communications on 
political, literary, artistic, science, health, and other subjects that are constitutionally protected and have 
serious value for older minors as well as adults. Indeed, the testimony demonstrated that because of the 
nature of online communications, a substantial number of content providers, from nonprofit organizations 
to unmoderated interactive forums, simply have no technologically or economically feasible way of 
screening out minors; the CDA thus becomes a total criminalization of constitutionally protected 
"indecent" or "patently offensive" speech. 

The government was also unable to establish any compelling state interest that the CDA served -- in part, 
no doubt, because 223(a) and (d) sweep so broadly and give such unbridled discretion to prosecutors to 
decide what is indecent or patently offensive according to some undefined community standard. The 



 

 

government certainly did not meet its burden of showing that the statute served its asserted interest in 
protecting minors by methods that imposed the least restrictive possible burden on First Amendment 
rights.(4) Indeed, the evidence showed the contrary -- that the CDA, despite its draconian approach, will 
be ineffective in shielding minors from "indecent" or "patently offensive" material in the almost 50% of 
online communications that originate abroad, while parental screening mechanisms, by contrast, although 
admittedly not foolproof, have a far greater probability of actually blocking minors' access to sexually 
explicit material that may concern their parents or other adults.(5) 

In the face of the CDA's overwhelming constitutional deficiencies, the government's response appears to 
be a proposed rewriting of 223(a) and (d) to cover only (or mostly) "pornography," and of 223(e), the 
section of the statute outlining "good faith" defenses to criminal liability, to permit or mandate self-labeling 
by online speakers or other content providers, combined with a presumed or hoped-for voluntary 
assumption of identity/age screening and blocking duties by the operators of Web browsers or other 
access providers somewhere down the communications pipeline. But, as we will show in I, infra, the 
operative terms in (a) and (d) cannot be saved from invalidation by the radical surgery that the 
government proposes; indeed, the government's own witnesses contradicted any claim that the CDA 
could be narrowly construed so that it did not include mere vulgar expressions or non-"pornographic" 
sexual subject matter. Moreover, the government's proposed definitional revisions would not cure the 
CDA's basic First and Fifth Amendment defects: the Act would still be unconstitutional because it 
effectively bans protected communications to adults as well as minors.  

As to the government's tagging and blocking proposal, it cannot be a coherent defense to a criminal law 
that one is relying upon voluntary future action by entities not subject to the law -- in this case access 
providers and the manufacturers of browser software.(6) Moreover, self-labeling as proposed by the 
government would create new constitutional dilemmas by coercing speech under vague and subjective 
standards which would inevitably cause self-censorship of a substantial amount of protected and valuable 
expression. See infra, III. 

  

  

FACTS 

We will not recount in detail here the facts adduced at trial or in the numerous declarations and exhibits 
submitted by the parties, but will rely upon the Plaintiffs' Joint Proposed Findings of Fact (hereinafter 
"Prop. Fdgs."), and will cross-reference that document where appropriate. In very brief summary, 
however, these are the facts of the case: 

The ACLU plaintiffs represent a wide variety of online speakers, including providers of information and 
ideas on World Wide Web sites, bulletin boards, mail exploders, and Usenet newsgroups; receivers of all 
these various forms of online speech; online access providers; users of e-mail; and participants in 
newsgroups and real-time chatrooms. The subject matter of their speech ranges from human rights, 
censorship, pornography, and lesbian and gay issues, to safer sex, rape in prison, and use of the "seven 
dirty words." None of the plaintiffs are pornographers, as that term is commonly understood,(7) but all of 
them provide or receive online speech that is sexually explicit or contains vulgar words, including detailed, 
graphic descriptions of rape and torture, explicit safer sex information and illustrations, discussions of 
masturbation and the meanings of the word "fuck," or art and literature about sexual relationships and 
sexual pleasure. Many of the plaintiffs believe that the information and ideas they convey online about 
these and other sexual issues are valuable, not harmful, for older minors -- a proposition not disputed by 
the government. Indeed, the record is undisputed that much of the sexually explicit speech that falls 
within the terms of the CDA has value for older minors, and that even exploitative or distasteful sexual 
material cannot be presumed to cause psychological harm. 



 

 

Many of the ACLU plaintiffs are individuals or nonprofit organizations with limited budgets; some rely 
heavily on volunteer labor. For them, compliance with the CDA would be not only economically 
burdensome or prohibitive, but technologically unfeasible. Moreover, they do not know what the terms 
"indecent" and "patently offensive" mean, and so would be at a loss to determine which of their 
considerable volume of online communications must be shielded from minors under the Act. In addition, 
many of them believe that free and anonymous access to their speech is critical, so that requiring 
payment and/or even proof of identity and age will deter substantial numbers of their audience, both adult 
and minor, from accessing important and even life-saving communications. 

The online world is vast, interactive, and quickly evolving. Communities form across local and even 
national boundaries. Indeed, more than 40% of online communications now originate outside the United 
States (where the CDA cannot be expected to reach); and that number is increasing.(8) Moreover, given 
the nature of the online medium, it would be costly and cumbersome if not impossible for many content 
providers to identify each of their communications that might be "patently offensive" or "indecent" and 
then screen out all those under 18 who may access those communications. By contrast, less burdensome 
alternatives such as Surfwatch, PICS, and a variety of other blocking mechanisms, enable parents and 
other adults much more effectively to shield minors from sexually explicit online material by blocking it at 
the receiving end. 

The evidence in summary showed that the CDA, if not enjoined, will either force online speakers to purge 
all their communications of content that might be deemed "indecent" or "patently offensive," or radically 
restrict and restructure cyberspace by eliminating the many parts of the Internet that cannot readily 
accommodate adult ID checks for every visitor. 

  

  

ARGUMENT 

  

I. THE CDA BANS "INDECENT" OR "PATENTLY OFFENSIVE" SPEECH IN BROAD AND VAGUE 
TERMS, AND CANNOT BE REWRITTEN AS THE GOVERNMENT PROPOSES 

  

The Justice Department's efforts to rewrite and thereby narrow the CDA to a statute that might be more 
constitutionally defensible should not distract the Court from the actual terms of the law, and Congress's 
purpose in enacting it. Congress's choice of the terms "indecent" and "patently offensive" was not 
accidental, and cannot simply be equated with "pornography," whatever the government may mean by 
that term.(9)  

As the Supreme Court made clear in Virginia v. American Booksellers Association, 484 U.S. 383, 397 
(1988), it is only if a statute is "'readily susceptible' to a narrowing construction" that such an interpretation 
will be applied to save an otherwise questionable law.(10) Thus, in Blount v. Rizzi, 400 U.S. 410, 419 
(1971), the Supreme Court refused to salvage a federal obscenity law by adopting a narrowing 
construction because it was "for Congress, not this Court, to rewrite the statute." As the Third Circuit ruled 
recently in rejecting another Justice Department attempt to narrow a penal law, "the starting point is 
always the language of the statute itself. ... Courts presume that Congress expressed its legislative intent 
through the ordinary meaning of the words it chose to use." United States v. Knox, 32 F.3d at 744. 
Further, a court may not "rewrite a statutory scheme and 'create distinctions where none were intended.'" 



 

 

Consumer Party v. Davis, 778 F.2d 140, 147 (3d Cir. 1985) (quoting American Tobacco Co. v. Patterson, 
456 U.S. 63, 71 n.6 (1982)).(11) 

Congress's use of the terms "indecent"and "patently offensive" derive from Federal Communications 
Commission v. Pacifica Foundation, 438 U.S. 726 (1978), which upheld the FCC's authority to require 
time-channeling of constitutionally protected "indecent" radio broadcasts. The FCC derived its authority 
from 18 U.S.C. 1464, which prohibits both obscenity and "indecency" in radio communications.(12) The 
FCC at the time defined "indecency" to mean "language that describes, in terms patently offensive as 
measured by contemporary community standards for the broadcast medium, sexual or excretory activities 
and organs." See Pacifica, 438 U.S. at 732. This definition in turn derived from the second prong of the 
Supreme Court's three-part definition of obscenity in Miller v. California, 413 U.S. at 24.  

It was understood at the time of Pacifica, and has been the case ever since, that "indecent" (or "patently 
offensive"), as opposed to "obscene" communications, may lack any of the prurient appeal commonly 
associated with pornography, and may contain serious literary, artistic, scientific, or other value.(13) 
Indeed, this was obvious from the "indecency" definition's elimination of the "serious value" and "prurient 
interest" prongs of the Miller obscenity test, and from the fact that the comic monologue at issue in 
Pacifica was not by any stretch of the imagination "pornography." (It was merely a numbing comic 
repetition of the famous "dirty words" in a satiric context.)(14) The FCC's enforcement of its "indecency" 
standard since Pacifica has, accordingly, encompassed sexually suggestive but nonpornographic comic 
routines like radio host Howard Stern's, as well as serious literary efforts such as the theatrical work, 
"Jerker," for the broadcast of which the agency imposed "indecency" sanctions in 1987. See Action for 
Children's Television v. FCC, 852 F.2d 1332, 1336 (D.C. Cir. 1988); see also John Crigler & William J. 
Byrnes, Decency Redux: The Curious History of the New FCC Broadcast Indecency Policy, 38 
Cath.U.L.Rev. 329, 338-41 (1989) (describing indecision over broadcast of Ulysses); United States v. 
Evergreen Media Corp., 832 F.Supp. 1183 (N.D.Ill. 1993) (challenge to FCC sanction of radio station that 
broadcast talk shows containing sexual innuendo). As the FCC made clear in KSD-FM, Notice of 
Apparent Liability, 6 FCC Rcd 3689 (1990), the news value of a broadcast (in that case, about a highly 
publicized alleged rape) did not save the broadcast from "indecency"; "the merit of a work is 'simply one 
of many variables' that make up a work's context; it will not be singled out so as to support an approach 
'that would hol  

 


